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Nothing could be more challenging than the application of doctrine of 
equivalents (thereinafter “DOE” for short) in patent infringement litigation. Basing on 
the comparison and analysis of patent infringement precedents and theories, and by 
means of law-sociology, this article will research the theoretical and practical 
problems of determination principles of patent infringement which take the 
application of DOE as the core widely and deeply. And thus proposes legislation 
tentative ideas about the construction and consummation of patent infringement 
determination system in China. The article is divided into four chapters except the 
prologue and ending. 
Chapter one: the foundation of patent infringement determination. First it 
discriminates and analyzes the particularity of determination and plea in patent 
infringement. Second it introduces three kinds of theories about interpretation of 
claims. It also sketches patent infringement determination principles. The purpose of 
the chapter is to provide the basis of the following discussion. 
Chapter two: doctrine of equivalents. This chapter combs the history of DOE in 
America, Germany and Japan. It focuses on some important historical precedents in 
America. By the view of the judges or the courts about the doctrine, it expounds the 
theoretical foundation, relative background and developing trend profoundly. With a 
view to offer some reference to both theory and practice about DOE in our country, it 
also discriminates and analyzes the latest theory about DOE——the foreseeable 
regulation. Take the above as foundation, this chapter also inspect the judicial practice 
in China, research problems related to DOE, and puts forward some solutions. 
Chapter three: other patent infringement determination principles. First it 
elaborates the relationship between these principles and DOE——limitation and 
extension. Then it explores basic conceptions and sources of law of estoppels 
principle, the prior art counterplead principle and unnecessary appointing principle. It 
also introduces their practice in America, Germany and Japan, and makes further 
research of controversial problems in the application of these principles. 
Chapter four: the construction and consummation of patent infringement 














determination legislation condition, it analyzes and appraises relative provision in 
judicial documents. Then it points out the existing problems. Focusing on the third 
revision of patent law and the formulation of the new judicial explanation, it raises 
legislation tentative ideas and propositions about the construction and consummation 
of patent infringement determination system in China. 
 













目   录  
 
目  录 
 
前  言 ····················································································································· 1 
第一章  专利侵权判定的基础 ······································································· 3 
第一节  专利权的涵义辨析 ···················································································· 3 
一、专利权的概念及其特殊性 ········································································ 3 
二、侵犯专利权行为的概述 ············································································ 4 
第二节  专利保护范围的确定 ················································································ 5 
一、专利权利要求书与专利的保护范围························································· 6 
二、 解释权利要求的三种理论 ······································································ 7 
第三节  专利侵权判定原则概述 ············································································ 8 
一、侵权判定比较对象 ···················································································· 8 
二、相同侵权原则概述 ···················································································· 9 
第二章  等同原则 ···························································································· 10 
第一节  等同原则在美国的发展历史 ·································································· 10 
一、 高法院 1853 年对 Winans v. Denmead 案的判决——等同原则 
的确立······································································································ 11 
二、美国 高法院 1950 年对 Graver Tank & Mfg Co. v. Linde Air  
Products Co.案的判决——“功能—方式—效果”准则的提出 ··············· 12 
三、CAFC 1983 年对 Hughes Aircraft Company V. Unite State 案及 
1987 年 Pennwalt Co. v. Durand—Wayland,Inc.案的判决——整体等 
同标准与全部技术特征标准立场的徘徊··············································· 13 
四、美国 高法院 1997 年 Warner-Jenkinson 案的判决——对等同原则 
立场的澄清 ······························································································ 13 
五、CAFC1996 年对 Maxwell 案的判决——等同原则的新发展——捐献 
规则的提出 ······························································································ 15 
六、CAFC1998 年对 YBM 案的判决——“捐献原则”立场的动摇 ············· 16 














场的确认、可预见规则的提出 ······························································ 17 
八、美国等同原则实践的总结与评析··························································· 18 
第二节  等同原则在其他国家的适用 ·································································· 21 
一、德国关于等同原则的实践 ······································································ 21 
二、日本关于等同原则的实践 ······································································ 22 
第三节  关于我国等同原则的实践 ······································································ 23 
一、我国关于等同原则的立法现状 ······························································ 23 
二、司法实践和司法解释 ·············································································· 24 
三、等同原则相关问题及其解决思路··························································· 26 
第三章  其他专利侵权判定原则——等同原则的限制与扩张·········· 29 
第一节  禁止反悔原则·························································································· 29 
一、禁止反悔原则概述 ·················································································· 29 
二、关于禁止反悔原则的实践 ······································································ 30 
三、关于禁止反悔原则的两个重要问题······················································· 31 
第二节  公知技术抗辩原则 ·················································································· 34 
一、公知技术抗辩概述 ·················································································· 34 
二、公知技术抗辩在各国的实践 ·································································· 35 
三、关于公知技术抗辩原则的三个重要问题··············································· 39 
第三节  多余指定原则·························································································· 43 
一、多余指定原则概述 ·················································································· 43 
二、关于多余指定原则的争议 ······································································ 44 
三、多余指定原则的适用前景 ······································································ 45 
第四章  我国专利侵权判定制度的构建与完善 ····································· 47 
一、立法现状·································································································· 47 
二、司法实践与司法解释 ·············································································· 47 
三、存在问题及对策 ······················································································ 50 


















Preface ···················································································································· 1 
Chapter 1  The foundation of patent right infringement  
Determination·············································································· 3 
Subchapter 1  The discrimination and analysis of patent conception ················ 3 
Section 1  Conception and particularity of patent right····································· 3 
Section 2  The outline of Patent infringement ·················································· 4 
Subchapter 2  Scope of patent protection determination. ··································· 5 
Section 1  Patent claims and scope of patent protection ··································· 6 
Section 2  Three theories about the interpretation of claims ····························· 7 
Subchapter 3  The outline of patent infringement determination principles ····· 8 
Section 1  The comparison target of the patent infringement determination····· 8 
Section 2  The outline of literal infringement principle ···································· 9 
Chapter 2  Doctrine of equivalents···························································· 10 
Subchapter 1  The development history of doctrine of equivalents in 
America························································································· 10 
Section 1  The supreme court’s determination about Winans v. Denmead in··  
1853——doctrine of equivalents establishment····························· 11 
Section 2  The supreme court’s determination about Graver Tank & Mfg Co. v. 
Linde Air Products Co. in 1950——the criterion of 
“function—way—effect” proposed················································ 12 
Section 3  CAFC’s determination about Hughes Aircraft Company V. Unite 
State in 1983 and that about Pennwalt Co. v. Durand-Wayland,  
Inc. in 1987——The hesitation about the whole equivalent criterion 
and the complete technical characteristic criterion.························ 13 
Section 4  The supreme court’s determination about Warner-Jenkinson in 1997 
——the clarification upon doctrine of equivalents ························ 13 
Section 5  CAFC’s determination about Maxwell in 1997——the latest 
development of DOE——contribution principle raised················· 15 














contribution principle····································································· 16 
Section 7  CAFC’s determination about Johnson & the Johnston in 2002 
—— the confirmation of contribution principle and the presentation  
of foreseeable regulation································································ 17 
Section 8  The summary and evaluation of American DOE practice ·············· 18 
Subchapter 2  The application of DOE in other countries ································ 21 
Section 1  Application of DOE in Germany ··················································· 21 
Section 2  Application of DOE in Japan························································· 22 
Subchapter 3  The Application of DOE in our country ····································· 23 
Section 1  The present legislation condition about DOE in China ·················· 23 
Section 2  Judicial practice and judicial interpretation···································· 24 
Section 3  Relative questions and solutions about DOE ································· 26 
Chapter 3  Other patent infringement determination principles 
—— limitation and extension of DOE ······································ 29 
Subchapter 1  Estoppels principle ······································································· 29 
Section 1  The outline of estoppels principle ·················································· 29 
Section 2  Practice of estoppels principle ······················································· 30 
Section 3  Two important questions about estoppels principle························ 31 
Subchapter 2  The prior art counterplead principle·········································· 34 
Section 1  The outline of prior art counterplead principle······························· 34 
Section 2  Practice of the prior art counterplead principle in different  
countries ····················································································· 35 
Section 3  Some important questions about the prior art counterplead 
principle························································································· 39 
Subchapter 3  The unnecessary appointing principle ········································ 43 
Section 1  The outline of the unnecessary appointing principle······················ 43 
Section 2  The debate about the unnecessary appointing principle ················· 44 
Section 3  The application foresee of the unnecessary appointing principle ··· 45 
Chapter 4  The construction and consummation of patent  
infringement determination system in our country ······· 47 
Section 1  Present legislation condition ·························································· 47 














Section 3  Existing problems and countermeasures ········································ 50 
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判定原则的规定散见于 2001 年 高人民法院发布的《关于审理专利纠纷案件适
用法律问题的若干规定》和北京市高级人民法院的《专利侵权判定若干问题的意
                                                        
① 在我国专利权分为三种：发明、实用新型、外观设计专利，本文仅指发明与实用新型专利权。 
② 唐广良.知识产权研究.第 8 卷[M]. 北京：中国方正出版社,2001.319. 
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① 李顺德,知识产权概论[M].北京:知识产权出版社,2006.11. 
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